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Limiting Fiduciary  
Exposure
A Five-Step Plan for ERISA  
Compliance-Related Duties

To help reduce the likelihood of a Department 
of Labor (DOL) fiduciary investigation or audit 
and limit fiduciary exposure, plan sponsors 
should consider having written policies in 
place to comply with non-investment-related 
duties under the Employee Retirement Income 
Security Act (ERISA). The steps discussed 
below relate to those areas where many plan 
fiduciaries often tend to devote fewer resources 
to ERISA compliance.

These steps are designed to provide a  
framework to guide plan fiduciaries in evaluating 
their governance procedures. They are  
not meant to be exhaustive; however, they  
are recommended.

Step 1
Understand your fiduciary  
responsibilities and the scope  
of potential liabilities.

Each member of the plan fiduciary’s 
support team should have clearly defined 
responsibilities to mitigate the risk of a 
fiduciary breach and help ensure the plan is 
well prepared for a potential investigation. 
Experienced retirement plan advisors can 
provide guidance on specific responsibilities 
for a particular plan and there are a number of 
resources available on the DOL’s website1 to 
help plan fiduciaries understand their duties. 

To avoid targeted investigations, plan fiduciaries 
should stay aware of national DOL enforcement 
projects by periodically monitoring the ERISA 
Enforcement site at:  
dol.gov/ebsa/erisa_enforcement.html. 

Recent targeted Investigations include:

• Employee Contributions Initiative 
Investigations are used to determine whether 
plan sponsors have taken steps to ensure  
that employee contributions are properly and 
timely deposited.

• Rapid ERISA Action Team (REACT) REACT 
targets plan sponsors facing financial hard-
ship or bankruptcy to determine whether all 
available legal actions have been taken to 
preserve plan assets.

• Employee Stock Ownership Plans (ESOP) 
Project This initiative is designed to identify 
and rectify the incorrect valuation of employer 
securities in ESOPs.

• Desk Reviews of Form 5500 Annual Report 
Filings, Late- and Non-Filer Enforcement 
Programs Investigations focus on whether 
the information contained is complete, accu-
rate and filed in a timely fashion. It proactively 
targets plans that are required to file a Form 
5500 but have not filed.

• Consultant Adviser Project This project 
focuses on the receipt of improper or  
undisclosed compensation by employee 
benefit plan consultants and other  
investment advisers.

Step 2
Ensure members on each plan  
fiduciary committee are well-suited 
for their roles and responsibilities.

One way to help ensure that plan fiduciaries 
fulfill their duties is to assign particular func-
tions to an individual or committee. Individuals 
selected should be well-suited to perform the 
required functions, which may include oversight 
of selection and monitoring of investments, plan 
administration and reporting,2 and selection and 
monitoring of service providers.

OppenheimerFunds is not undertaking to provide impartial investment advice or to provide 
advice in a fiduciary capacity.
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Step 3
Evaluate and document the plan’s 
arrangements with all service providers.

The plan’s arrangements with service providers  
can potentially be an area of significant exposure  
for plan fiduciaries. By implementing and 
maintaining prudent processes (with respect to
the gathering and evaluating of information; and
retaining documentation), the disclosures can 
actually facilitate—rather than complicate—life  
for plan fiduciaries. 

The following steps may help plan fiduciaries meet 

their duties:

• Determine the plan’s covered service providers 
under 408(b)(2).

• Establish procedures to track receipt of disclosures 
and evaluate the completeness of the information.

• Establish processes to request additional 
information, if necessary.

• Develop and use methods for evaluating and 
benchmarking the disclosed fees relative to the 
services provided.

• Maintain documentation of evaluation process.

• Coordinate delivery of data to preparers of Form 
5500 and participant disclosures.

Complaint  
received

Escalate to plan 
committee  
member or HR

Escalate to  
include  
advisor, 
wholesaler or 
other third  
parties

Escalate to 
include senior 
management  
and additional 
third parties

Escalate  
to outside  
counsel

Resolution Process

Document complaint, confirm receipt, and proactively communicate resolution status and  
timeline for next response.

If no  
resolution,  
move to  
next step.

Participant Concern Escalation & Resolution Process
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Step 4
Fully disclose to employees the nature   
and amounts of fees charged and 
develop policies/procedures to respond 
to inquiries.
• Determine which service providers are required to 

provide participant-level disclosure information.

• Coordinate with the service provider(s) to deliver 
the required disclosures to participants.

• Review any disclosures provided by service 
providers and reconcile with other gathered infor-
mation to ensure the disclosures are accurate.

The following steps can help plan participants under-

stand plan fees and can mitigate the risk of having a 

participant file a complaint and trigger an investigation 

by the DOL.

• Implement procedures to deliver requested infor-
mation and designate the person(s) responsible to 
resolve participant inquiries.

• Develop fee-specific employee education 
material(s). 

• Respond to participant complaints, maintain a 
record of your responses, and have participants 
acknowledge receipt of all responses.

• Document resolution of the inquiry or escalate 
employer-level involvement accordingly.

• Keep a record of any unresolved participant 
inquiries. Plan sponsors may want to consider 
implementing the process illustrated in the chart 
on page 2 to escalate the inquiry, and involve the 
appropriate parties to assist with resolution and 
documentation of the required responses. 

Step 5
Periodically conduct an internal audit  
to evaluate your plan’s compliance.
Internal audits should be conducted periodically to 
identify any potential problem areas so that corrective 
action could be taken when appropriate. It’s especially 
important to review documentation and document 
retention practices, as the ability to produce appropriate 
documentation may affect the outcome of investiga-
tions and will be of critical importance should the plan 
sponsor face litigation. Please refer to Appendix B for 
a sample audit file which lists the documents a fiduciary 
should maintain.

The Right Way to Invest
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(continued on next page)

Appendix A: Sample 408(b)(2) Fee Disclosure Worksheet

It is important to establish a procedure to track receipt of disclosures and evaluate the completeness  
of the information. Complete one worksheet for each service provider (such as a broker-dealer, investment 
adviser, recordkeeper, third-party administrator (TPA), auditor, lawyer, etc.) with whom you work.

This worksheet is intended as a starting guide only and is not a comprehensive documentation of plan  
fiduciary compliance.

1. Have you received a description of the services provided?     Y   N 

Note:  If you have not received a description of the services, this should be obtained.

2.  Have you received a disclosure of the provider’s status (such as ERISA Fiduciary and/or Registered Investment 
Adviser)?     Y   N 

If yes, the service provider’s status is: 

3. The compensation is   Direct   Indirect

If compensation is Direct, proceed to answer question #4. If compensation is Indirect, skip to question #5

4. Direct Compensation

a. Select one: the compensation was: 

 Billed to the plan sponsor/administrator

 Deducted from accounts

 Deducted from investments 

b. Compensation was paid   in dollars or   based on a percentage of assets?

5. Indirect Compensation

a. Have you received a disclosure identifying the services paid for?    Y   N 

Note: If you have not received a description of the services, this should be obtained.

b. Have you received a disclosure identifying the payer of indirect compensation and a description of  
the arrangement?    Y   N 

Note: If not, this should be obtained.

c. Was compensation   in dollars or   based on a percentage of assets?

Covered Service Providers

Broker-Dealer Investment 
Adviser Recordkeeper TPA Other (Auditor, 

Lawyer, etc.)

● ● ● ● ●
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6.  Compensation paid among Related Parties (charged on a transaction basis (such as commissions,  
finder’s fees, etc.) or against investment and reflected in net value (such as 12b-1 fees))

a.  Does the service provider share compensation among its affiliates that is charged on a transaction basis  
(such as commissions, finder’s fees, etc.) or against investments (such as 12b-1 fees)?     Y   N

b. Select one. Was the payment: 

 Billed to the plan sponsor/administrator?

 Deducted from accounts?

 Deducted from investments? 

c. Have you received a disclosure identifying the payers and the recipients?     Y   N

7. Recordkeeping/Brokerage Services—Complete only for plans with Designated Investment Alternatives (DIAs)

a. Does the plan utilize recordkeeping/brokerage services?     Y   N

b. Does the disclosure include a description of the compensation, annual operating expenses, fees, etc.?     Y   N

c.  Is the compensation that is charged directly against any DIA and not included in operating expenses (such as com-
missions, sales loads, redemption fees, etc.)   in dollars or   based on a percentage of assets?

d.  Is the annual operating expense (variable return DIAs only) and ongoing expenses (wrap fees, mortality and 
expense fees)     in dollars or  based on a percentage of assets?

e.  If an established cost of recordkeeping was disclosed, were the applicable methodologies and assumptions 
described?     Y   N

8. For questions or to obtain missing information contact: 
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Appendix B: Sample Audit File

Having a formal documentation process in place can help plan sponsors when managing a fiduciary audit.  
Plan fiduciaries should be able to quickly access written files and records that relate to fiduciary responsibilities 
in these three areas of plan operation:

• Selection and monitoring of service providers

• Administration and reporting

• Selection and monitoring of investments

Sponsors should consider maintaining three folders with the following documents  
filed under each folder:

Investments

• Investment Policy Statement 

• Investment review documentation (basis 
 for selection/retention/replacement)

• Monitoring reports

• Prospectuses

• Fees

Administration and Reporting

• Compliance calendar

• Plan document and summary  
plan description

• Plan audit and documentation of  
contributions (if applicable)

• Plan audits (applicable to plans with more  
than 100 employees)  

• Proof of ERISA bond/fiduciary liability policy

• Annual compliance testing documentation

• Form 5500

• Employee communications 

• Participant notices (such as automatic  
enrollment/QDIA, 404(c), 404a-5, etc.)

• Fee schedule

• Retirement plan review

• Analysis of participant outcomes

Service Providers

• 408(b)(2) disclosures/service agreements

• Contact information for all service providers

• Due diligence and selection criteria

• Benchmarking/RFP reports

• Committee notes (basis for selection/
retention/replacement)

• Fee schedules
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1. The DOL has a number of resources available on its website including: 
Meeting Your Fiduciary Responsibilities http://www.dol.gov/ebsa/publications/fiduciaryresponsibility.html 
Tips For Selecting And Monitoring Service Providers For Your Employee Benefit Plan http://www.dol.gov/ebsa/newsroom/fs052505.html 
Selecting And Monitoring Pension Consultants—Tips For Plan Fiduciaries http://www.dol.gov/ebsa/newsroom/fs053105.html  
Reporting and Disclosure Guide for Employee Benefit Plans http://www.dol.gov/ebsa/pdf/rdguide.pdf

2. The committee(s) should maintain a calendar and schedule meetings as appropriate. Some plan-level reporting, like the Form 5500 filing, is 
required annually. Other administrative items, such as participant-level disclosures or certain prescribed notices, may be required quarterly, 
upon eligibility, or at other intervals. See Sample Audit File in Appendix B. 

ERISA is a highly complex area of law. The information contained in this material is strictly educational in nature, is not exhaustive 
in scope and is not intended as legal advice. Clients are strongly encouraged to obtain legal advice from a qualified expert.

Shares of Oppenheimer funds are not deposits or obligations of any bank, are not guaranteed by any bank, are not insured by the 
FDIC or any other agency, and involve investment risks, including the possible loss of the principal amount invested.

This material is provided for general and educational purposes only, is not intended to provide legal or tax advice, and is not for use to avoid penalties 
that may be imposed under U.S. federal tax laws. OppenheimerFunds is not undertaking to provide impartial investment advice or to provide advice in 
a fiduciary capacity. Contact your attorney or other advisor regarding your specific legal, investment or tax situation.  

Before investing in any of the Oppenheimer funds, investors should carefully consider a fund’s 
investment objectives, risks, charges and expenses. Fund prospectuses and summary 
prospectuses contain this and other information about the funds, and may be obtained by asking 
your financial advisor, visiting oppenheimerfunds.com or calling 1 800 CALL OPP (225 5677).  
Read prospectuses and summary prospectuses carefully before investing.
Oppenheimer funds are distributed by OppenheimerFunds Distributor, Inc. 
225 Liberty Street, New York, NY 10281-1008
© 2017 OppenheimerFunds Distributor, Inc. All rights reserved.
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800 734 5222 
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Next Steps

For more information about how to avoid or prepare for 
a DOL fiduciary audit, contact your financial advisor or 
OppenheimerFunds Senior Retirement Consultant  
at 800 734 5222.

The Right Way to Invest

We believe The Right Way to Invest is to make global connections, 
look to the long term, take intelligent risks and invest with experience.

Our long-term investment focus aligns with the long-term goals  
of retirement plan participants. We work closely with plan sponsors, 
advisors, relationship managers and consultants for defined  
contribution plans. We share insights on how plan sponsors can  
manage plans more effectively and best serve the needs of  
plan participants. These include informed perspectives on plan  
design optimization and plan efficiency measurement, as well as  
education on fiduciary issues to better assess and manage risk. 

 


