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ERISA is a highly complex area of law. The information contained in this material is strictly educational in nature, is not 
exhaustive in scope and is not intended as legal advice. Clients are strongly encouraged to obtain legal advice from a 
qualified expert.



The Right Way to Invest

Prepare for Greater Regulatory  
Oversight on Three Fronts 

It’s hard to ignore the increasing number of lawsuits 
in which retirement plan participants are suing plan 
sponsors. Companies such as Walmart, Boeing, 
Caterpillar and Honda have been the subject of 
litigation focusing on whether the plan fiduciaries 
properly performed their duties under the Employee 
Retirement Income Security Act (ERISA). Beyond 
the high cost in time and resources, some of these 
cases have resulted in millions of dollars in settle
ments and plaintiff awards. While the facts of each 
case may be different, they all allege a failure to 
properly execute fiduciary responsibilities.

At the same time, the Employee Benefits Security 
Administration (EBSA) at the Department of Labor 
(DOL) is increasing its efforts to ensure compliance 
with ERISA by retirement plans. In fiscal year 2014, 
the agency investigated over 3,900 plans and 
found violations involving roughly 65% of them, and 
recovered $356.2 million in benefits on behalf of 
workers.1 The majority of the fines were for basic 
errors, oversights and omissions.

Enlisting the help of a knowledgeable advisor and 
implementing a proactive fiduciary auditoriented 
approach to plan governance and document retention 
may help you prevent or prepare for an audit.

Responsibilities of Plan Fiduciaries

ERISA established standards and rules for the con 
duct of plan fiduciaries that make decisions with 
respect to the management of a plan. Among other 
things, fiduciaries are required to act in accordance 
with the documents governing the plan, and must 
carry out their duties solely in the interest of plan 
participants (and their beneficiaries) with respect to 
providing benefits and paying reasonable expenses.

ERISA also requires fiduciaries to act prudently when 
making decisions affecting the plan. “Prudence” is in 
part established by meeting the following standards:

• Giving appropriate consideration to the facts 
and circumstances the fiduciary knows, or 
should know, to be relevant.

• Documenting the processes used to make  
the decisions. 

• Obtaining expert assistance when the fiduciary 
does not possess the knowledge, experience 
or have access to the data needed to make 
informed decisions. 

While many courts have held that the selection and 
use of knowledgeable advisors or consultants is 
evidence of a prudent process, plan fiduciaries 
ultimately remain responsible for the decisions they 
make. In addition to personal liability, fiduciaries are 
also collectively liable for planrelated decisions 
and may be held liable for failing to detect a breach 
caused by another fiduciary.2

In general, there are three areas of plan operations 
that fiduciaries must act on:

• Selection and monitoring of investments.

• Administration and reporting. 

• Selection and monitoring of service providers.
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Many plans engage a consultant to help develop and 
maintain an Investment Policy Statement (IPS) and to 
monitor the investments in accordance with the IPS. 
Service providers, including recordkeepers and third
party administrators, typically provide assistance 
in connection with fiduciaries’ administrative and 
reporting requirements.

In order to avoid a fiduciary breach regarding the 
selection and monitoring of plan services, ERISA 
Section 408(b)(2) requires fiduciaries ensure that 
arrangements with their service providers are neces
sary and that only “reasonable” compensation is paid 
for services. While advisors can facilitate the gather
ing of information to “benchmark” the fees charged 
by the plan’s service providers, it is up to the fiduciary 
to evaluate whether the fees paid are “reasonable” 
and to maintain documents that clearly articulate the 
decisionmaking process that demonstrates compli
ance with ERISA.

Fee Disclosure Requirements  
for Plan Fiduciaries 

Building upon the framework that began with changes 
to how plan sponsors report plan fees to regulators 
on Form 5500 Schedule C, the DOL’s disclosure rules 
alter how plan fiduciaries obtain information from their 
service providers under ERISA 408(b)(2) and how that 
information is disclosed to plan participants under the 
ERISA 404a5 rules.

Plan-level fee disclosure under ERISA 408(b)(2)
Noting the increasing complexity and lack of transpar
ency in how service providers are often compensated 
(for example, through “revenue sharing”3 and other 
arrangements), the DOL has mandated that all 
“covered” service providers (such as brokerdealers, 
investment advisers and recordkeepers),4 be required 
to disclose the following information—in writing—to 
plan fiduciaries before providing services:

•  A description of services to be provided

• Fiduciary status (if applicable)

• All direct and indirect compensation

• An estimate of the cost of recordkeeping  
services (if applicable) 

• Manner of payment of compensation (billing  
versus deduction from plan assets)

Plan fiduciaries must ensure that the services are 
necessary and that the compensation is reasonable. 
If a covered service provider fails to provide the required 
information, ultimately the plan must terminate the 
arrangement. Failure to do so will result in a prohibited 
transaction under ERISA.5 

Participant-level fee disclosure  
under ERISA 404a-5
If the plan allows participants to choose from a menu 
of investments for their accounts—such as in a 401(k) 
plan—ERISA 404a5 rules require plan sponsors to 
disclose certain planrelated and investmentrelated 
information to participants at least annually. 

Specifically, employees must be provided with:

• Plan-related information
• General plan information 

• Administrative expenses 

• Individual expenses 

• Investment-related information 
• Performance data 

• Benchmarking data

• Fees and expenses

Plan sponsors must also respond to participant requests 
for prospectuses, financial reports, state ments of 
valuation and statements of assets held by certain 
investment options. All information must be written in 
such a way that the average participant can understand 
it, and the investmentrelated disclosures must be 
presented in a comparative format. (See Appendix A 
for DOL Model Comparative Chart.) Employees must 
also be provided with online access to the investment
related information and a special glossary to help them 
understand investmentrelated terminology.  

All plan and investmentrelated information must be 
provided to employees before they make their initial 
investment choices and annually thereafter. In addi
tion, quarterly statements to participants must show, 
in dollar amounts, the “individual level” expenses 
charged to the participant’s account. 
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While recordkeepers and/or thirdparty adminis
trators may facilitate the preparation and delivery 
of these disclosures, under ERISA 404a5, plan 
administrators remain responsible for ensuring the 
information is disclosed accurately and timely. 

How to Assess Fee “Reasonableness”

ERISA requires that plan fiduciaries don’t pay  
more than “reasonable” fees or expenses from plan 
assets, but how does one determine what would be 
considered a “reasonable” expense? Fees must be 
evaluated in the context of the need, quality and  
effectiveness of the services. The easiest and most 
costefficient way to do this may be with proper 
benchmarking and con sideration of both quantita
tive and qualitative attributes. 

Quantitative attributes are generally easy to identify 
since fiduciaries can benchmark a plan’s expenses 
against documented industry standards, but what 
qualities should a good benchmark possess? A good 
benchmark should be based on a peer group of plans, 
which receive similar services, that can be used to pro
vide an applestoapples comparison. Primary factors 
for determining an appropriate peer group include the 
total assets in the plan, the number of participants, and 
the plan’s type and features. The more factors used to 
compare the plans, the more accurate the benchmark 
tends to be. Proper benchmarking is the easiest and 
most efficient way to determine if fees are reasonable.

Qualitative attributes, which measure the quality and 
value of a specific plan service, may be more difficult 
to assess than quantitative attributes. These attri
butes are based on the specific needs of the plan and 
the effectiveness of the service provider in meeting 
the plan’s goals. Measuring how complex a plan is to 
administer is another example of a qualitative attri
bute, because administering a complex plan

can potentially increase recordkeeping costs (the 
complexity of the plan itself, however, is itself not an 
indicator of a good or bad plan). Features such as 
autoenroll, autosalary deferral increase or targeted 
communications may make it harder for a record
keeper to administer the plan. The greater the number 
of positive participant outcomes, the depth and qual
ity of the services, and the associated impact on the 
plan should be considered when weighing the value 
of the services being provided relative to costs.

DOL Investigations and Enforcement

ERISA grants substantial law enforcement 
responsibilities to the DOL, including the authority 
to bring civil actions against plan fiduciaries to 
correct violations of the law, investigative authority 
to determine if a person violated ERISA,6 and the 
authority to initiate criminal proceedings if a person 
willfully violates certain provisions of the law.

Common examples of ERISA civil violations include:

• Failing to operate the plan prudently and for the 
exclusive benefit of participants.

• Using plan assets to benefit certain related par
ties to the plan, including the plan administrator, 
the plan sponsor, and parties related to these 
individuals.

• Failing to properly value plan assets at their 
current fair market value, or failing to hold plan 
assets in trust.

• Failing to follow the terms of the plan (unless 
inconsistent with ERISA).

• Failing to properly select and monitor service 
providers.

• Taking any adverse action against individuals for 
exercising rights under the plan.

The DOL also investigates criminal violations involv
ing employee benefit plans, such as embezzlement, 
kickbacks and false statements. 
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DOL investigations are often triggered when a current 
or former employee files a complaint with the DOL or 
when the DOL targets a specific industry for inves
tigation. Investigations are classified as targeted or 
limited. Targeted investigations focus on plans and 
providers with the highest perceived potential for 
abuse and are often triggered by referrals from other 
regulatory organizations, media reports or  
Form 5500 reviews. Limited investigations are  
expedited inquiries to quickly ascertain whether  
a full investigation is warranted. 

If the plan sponsor is unprepared to respond to  
a limited inquiry due to a lack of prudent processes 
or organization, it may be considered a red flag  
and lead to a targeted investigation. By taking a pro
active approach to plan governance and document 
retention—particularly with respect to plan fees and 
expenses—a fiduciary may help limit the scope of  
an examination and expedite the conclusion of a 
plan investigation. 

While the DOL often pursues voluntary compliance 
to correct violations and restore losses to employee 
benefit plans, if voluntary compliance efforts are not 
appropriate or have failed, the DOL may refer the 
matter to litigation. 

Given that the investigative process can be costly 
and time consuming, plan fiduciaries may be well
advised to maintain appropriate protocols to detect 
and prevent breaches and other violations of ERISA, 
and to consider implementing an “investigation
ready” approach to documenting decisions made 
by plan fiduciaries on behalf of the plan. 

A Five-Step Plan for ERISA  
Compliance-Related Duties 

Among the safeguards plan sponsors can implement 
to reduce the likelihood of an investigation, and 
limit fiduciary exposure, is to seek the support of 
professional service providers to facilitate compli
ance testing, required filings and disclosures. 
Many plans also engage the services of a financial 
advisor who can provide assistance with the 
design and/ or implementation of investment 
policies, and guidance in connection with selecting 
and moni toring plan investments.

Plan fiduciaries are often left to go it alone, however, 
with respect to fulfilling other responsibilities, such 
as service provider selection and monitoring. As 
a result, many plans do not have written policies 
in place to comply with ERISA’s noninvestment
related duties.

The steps discussed below specifically relate to 
those areas where plan fiduciaries often receive less 
support regarding obligations and potential risks 
arising from DOL rules and regulations. 
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Recommended Five-Step 
Approach for Plan Fiduciaries*

1. Understand your fiduciary responsibilities 
and the scope of potential liabilities.

2.  Ensure members of each plan fiduciary 
committee are wellsuited for their roles 
and responsibilities.

3. Evaluate and document the plan’s  
arrangements with all service providers.

4. Fully disclose to employees the nature and 
amounts of the fees charged and develop 
policies/procedures to respond  
to inquiries.

5.  Periodically conduct an internal audit to 
evaluate your plan’s compliance.

* These steps are designed to provide a framework to guide plan 
fiduciaries in evaluating their governance procedures. They are  
not meant to be exhaustive; however, they are recommended.



Step 1 

Understand your fiduciary responsibilities  
and the scope of potential liabilities. 
Each member of the plan fiduciary’s support team 
should have clearly defined responsibilities to miti
gate the risk of a fiduciary breach and help ensure 
the plan is well prepared for a potential investigation. 
Experienced retirement plan advisors can provide 
guidance on specific responsibilities for a particular 
plan and there are a number of resources available 
on the DOL’s website7 to help plan fiduciaries under
stand their duties. 

To avoid targeted investigations, plan fiduciaries 
should stay aware of national DOL enforcement 
projects by periodically monitoring the ERISA 
Enforcement site at:  
dol.gov/ebsa/erisa_enforcement.html. 

Investigations include:

• Employee Contributions Initiative Investigations 
are used to determine whether plan sponsors have 
taken steps to ensure that employee contributions 
are properly and timely deposited.

• Rapid ERISA Action Team (REACT) REACT 
targets plan sponsors facing financial hardship or 
bankruptcy to determine whether all available legal 
actions have been taken to preserve plan assets.

• Employee Stock Ownership Plans (ESOP) 
Project This initiative is designed to identify and 
rectify the incorrect valuation of employer securi
ties in ESOPs.

• Desk Reviews of Form 5500 Annual Report 
Filings, Late- and Non-Filer Enforcement 
Programs Investigations focus on whether the 
information contained is complete, accurate and 
filed in a timely fashion. It proactively targets plans 
that are required to file a Form 5500 but have  
not filed.

• Consultant Adviser Project This project focuses 
on the receipt of improper or undisclosed compen
sation by employee benefit plan consultants and 
other investment advisers.
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Ensure members on each plan fiduciary committee are well-suited  
for their roles and responsibilities.

One way to help ensure that plan fiduciaries fulfill their duties is to assign particular functions  
to an individual or committee. Individuals selected should be wellsuited to perform the required  
functions, which may include oversight of selection and monitoring of investments, plan  
administration and reporting,8 and selection and monitoring of service providers.

Recommended Considerations for Fiduciary Committees

Committee Selected Key Questions Fiduciaries Should Consider

Investment  
Selection and  
Monitoring

How sophisticated are plan participants in terms of investment knowledge?

Do the asset classes offered allow participants to diversify appropriately?

What are the criteria for selecting and monitoring investment options?

Do investment options need to be added, removed and/or replaced?

If targetdate funds are offered, have they undergone the same scrutiny as other 
investment options?

Does the plan offer investment options that are proprietary to the recordkeeper,  
plan or product provider?

• If yes, does the plan feature open architecture? 

•  Have the proprietary investment options received the same due diligence as others 
(some providers require the use of their proprietary stable value or targetdate fund 
options)?

Administration  
and Reporting

What disclosures and notices are required to be provided to plan participants and at 
what frequency?

What regulatory forms are required and by what date must they be filed?

What records will be relied upon for the required data that relate to these notices, 
disclosures and forms?

Who is responsible for reviewing, approving and distributing notices and filings?

Is the plan being administered in compliance with the plan document?

Are transactions—including contributions—processed on time and accurately?

Service Provider  
Selection and  
Monitoring

What are the needs of the plan and participants?

Do participants make optimal use of the services offered?

What industry or professional experience does the service provider have?

How—and how much—is the service provider compensated?

Do any service providers have any potential or actual conflicts of interest?

Is the total amount of service provider compensation received reasonable compared 
to an appropriate benchmark and value of services received? 

Plan Design  
and Management

What actions should participants take in an effort to achieve an adequately funded 
retirement?

What plan design features (such as autoenroll, autosalary deferral increase and 
qualified default investment alternatives) can help participants achieve an adequately 
funded retirement?

What behavioral finance technique(s) should be considered to help participants  
optimize their retirement plan success?

         

Step 2 
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Step 3 

Evaluate and document the plan’s  
arrangements with all service providers.
The plan’s arrangements with service providers can 
potentially be an area of significant exposure for 
plan fiduciaries. In effect, the new DOL disclosure 
requirements place these arrangements under a 
microscope for both the DOL and plan participants. 
By implementing and maintaining prudent processes 
(with respect to the gathering and evaluating of 
information, and retaining documentation), the 
disclosures can actually facilitate—rather than 
complicate—life for plan fiduciaries.

The following steps may help plan fiduciaries 
meet their duties with respect to the evaluation  
of service providers:

• Determine the plan’s covered service providers 
under 408(b)(2).

• Establish procedures to track receipt of dis
closures and evaluate the completeness of the 
information. For example, does the plan sponsor 
have enough information to meet its obligations 
regarding Form 5500 Schedule C and participant
level disclosures? (See Appendix B for Sample 
408(b)(2) Fee Disclosure Worksheet.)

• Establish processes to request additional  
information, if necessary.

• Develop and use methods for evaluating and 
benchmarking the disclosed fees relative to the 
services provided.

• Maintain documentation of evaluation process.

• Coordinate delivery of data to preparers of 
Form 5500 and participant disclosures.

Step 4

Fully disclose to employees the nature 
and amounts of fees charged and  
develop policies/procedures to respond 
to inquiries. 
Although 408(b)(2) mandates that certain service 
providers disclose the information necessary to 
complete the participantlevel disclosures, plan 
administrators are expected to verify the accuracy 
of any disclosures prepared by a third party. Taking 
the following steps may help fiduciaries meet their 
duties under 404a5. 

• Determine which service providers are required to 
provide participantlevel disclosure information.

• Coordinate with the service provider(s) to deliver 
the required disclosures to participants.

• Review any disclosures provided by service 
providers and reconcile with other gathered infor
mation to ensure the disclosures are accurate.

These new disclosure requirements are likely to lead 
to questions from employees. A survey conducted by 
AARP indicates that the majority of plan participants 
believe their plans are “free” or that their employer is 
paying most or all of the plan’s expenses.9 Therefore, 
plan sponsors should take steps to help ensure that 
employees understand their disclosure and the fees 
associated with participating in the plan. 
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The following steps can help plan participants under
stand why certain fees are charged to, or deducted 
from, their accounts. This can mitigate the risk of 
having a participant file a complaint and trigger an 
investigation by the DOL.

•  Implement procedures to deliver requested infor
mation and designate the person(s) responsible to 
resolve participant inquiries.

• Develop feespecific employee education 
material(s) to explain the nature of the fees, the 
services for which the fees are charged and 
the process used by the plan to determine the 
reasonableness of the fees.10

• Respond to participant complaints, maintain a 
record of your responses, and have participants 
acknowledge receipt of all responses.

• Document resolution of the inquiry or escalate 
employerlevel involvement accordingly.

•   Keep a record of any unresolved participant inquiries. 

Plan sponsors may want to consider implementing the 
process illustrated on the chart below to escalate the 
inquiry and involve the appropriate parties to assist 
with resolution and documentation of the required 
responses. Keep in mind that for any claim for benefits 
under the plan, the plan’s claims review procedures 
must govern.
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Complaint  
received

Escalate to plan 
committee  
member or HR

Escalate to  
include  
advisor, 
wholesaler or 
other third  
parties

Escalate to 
include senior 
management  
and additional 
third parties

Escalate  
to outside  
counsel

Resolution Process

Document complaint, confirm receipt, and proactively communicate resolution status and  
timeline for next response.

If no  
resolution,  
move to  
next step.

Participant Concern Escalation & Resolution Process

E
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n 

P
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Step 5 

Periodically conduct an internal audit  
to evaluate your plan’s compliance. 
Internal audits should be conducted periodically  
to identify any potential problem areas, so that  
corrective action could be taken when appropriate. 
It’s especially important to review documentation  
and document retention practices, as the ability 
to produce appropriate documentation may affect 
the outcome of investigations and will be of critical 
importance should the plan sponsor face litigation. 

Please refer to Appendix C for a Sample 
Audit File which lists the documents a fiduciary 
should maintain.

Pursue Input from  
Experienced Professionals

The best practices we’ve highlighted do not cover 
all fiduciary requirements; however, they do provide 
a foundation from which to detect and potentially 
prevent certain violations of ERISA. Plan fiduciaries 
should consider retaining the services of an  
experienced retirement plan advisor to assist with 
the operation and management of their plan.  
Beyond helping to ensure compliance requirements 
are met, experienced advisors can also play a  
vital role in helping to streamline decision making,  
facilitate committee meetings and document  
policies and procedures. 
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                                    Average Annual Total Return as of 12/31/11                                Benchmark

Equity Funds 1-Yr 5-Yr 10-Yr
Since 

Inception 1-Yr 5-Yr 10-Yr
Since 

Inception

S&P 500 Index Fund 
www.sp.com

S&P 500

26.50% 0.34% –1.03% 9.25% 26.46% 0.42% –0.95% 9.30%

Large Cap Fund 
www.largecap.com

U.S. Prime Market 750 Index

27.60% 0.99% N/A 2.26% 27.80% 1.02% N/A 2.77%

International Fund 
www.intlfund.com

MSCI EAFE

36.73% 5.26% 2.29%  9.37% 40.40% 5.40% 2.40% 12.09%

Mid Cap ETF 
www.midcap.com

Russell Midcap

40.22% 2.28% 6.13%  3.29% 46.29% 2.40% –0.52% 4.16%

Total Annual Expenses

Fees As a % Per $1,000 Shareholder-Type Fees

S&P 500 Index Fund 0.18% $1.80 $20 annual service charge subtracted from investments  
if valued at less than $10,000.

Large Cap Fund 0.19% $1.90 2.25% deferred sales charge subtracted from amounts 
withdrawn within 12 months of purchase.

International Fund 0.25% $2.50 5.75% sales charge subtracted from amounts invested.

Mid Cap ETF 0.20% $2.00 4.25% sales charge subtracted from amounts withdrawn.

Appendix A: DOL Model Comparative Chart: Variable Return Investments
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Appendix B: Sample 408(b)(2) Fee Disclosure Worksheet

It is important to establish a procedure to track receipt of disclosures and evaluate the completeness  
of the information. Complete one worksheet for each service provider (such as a brokerdealer, investment 
adviser, recordkeeper, thirdparty administrator (TPA), auditor, lawyer, etc.) with whom you work.

This worksheet is intended as a starting guide only and is not a comprehensive documentation of plan  
fiduciary compliance.

1. Have you received a description of the services provided?     Y   N 

Note:  If you have not received a description of the services, this should be obtained.

2.  Have you received a disclosure of the provider’s status (such as ERISA Fiduciary and/or Registered Investment 
Adviser)?     Y   N 

If yes, the service provider’s status is: 

3. The compensation is   Direct   Indirect

If compensation is Direct, proceed to answer question #4. If compensation is Indirect, skip to question #5

4. Direct Compensation

a. Select one: the compensation was: 

 Billed to the plan sponsor/administrator

 Deducted from accounts

 Deducted from investments 

b. Compensation was paid   in dollars or   based on a percentage of assets?

5. Indirect Compensation

a. Have you received a disclosure identifying the services paid for?    Y   N 

Note: If you have not received a description of the services, this should be obtained.

b. Have you received a disclosure identifying the payer of indirect compensation and a description of  
the arrangement?    Y   N 

Note: If not, this should be obtained.

c. Was compensation   in dollars or   based on a percentage of assets?

(continued on next page)

Covered Service Providers

Broker-Dealer Investment 
Adviser Recordkeeper TPA Other (Auditor, 

Lawyer, etc.)

● ● ● ● ●



12

 OppenheimerFunds®

6.  Compensation paid among Related Parties (charged on a transaction basis (such as commissions, finder’s 
fees, etc.) or against investment and reflected in net value (such as 12b-1 fees))

a.  Does the service provider share compensation among its affiliates that is charged on a transaction basis (such as 
commissions, finder’s fees, etc.) or against investments (such as 12b1 fees)?     Y   N

b. Select one. Was the payment: 

 Billed to the plan sponsor/administrator?

 Deducted from accounts?

 Deducted from investments? 

c. Have you received a disclosure identifying the payers and the recipients?     Y   N

7. Recordkeeping/Brokerage Services—Complete only for plans with Designated Investment Alternatives (DIAs)

a. Does the plan utilize recordkeeping/brokerage services?     Y   N

b. Does the disclosure include a description of the compensation, annual operating expenses, fees, etc.?     Y   N

c.  Is the compensation that is charged directly against any DIA and not included in operating expenses (such as com
missions, sales loads, redemption fees, etc.)   in dollars or   based on a percentage of assets?

d.  Is the annual operating expense (variable return DIAs only) and ongoing expenses (wrap fees, mortality and 
expense fees)     in dollars or  based on a percentage of assets?

e.  If an established cost of recordkeeping was disclosed, were the applicable methodologies and assumptions 
described?     Y   N

8. For questions or to obtain missing information contact: 



Appendix C: Sample Audit File

Having a formal documentation process in place can help plan sponsors when managing a fiduciary audit.  
Plan fiduciaries should be able to quickly access written files and records that relate to fiduciary responsibilities 
in these three areas of plan operation:

• Selection and monitoring of service providers

• Administration and reporting

• Selection and monitoring of investments

Sponsors should consider maintaining three folders with the following documents  
filed under each folder:

The Right Way to Invest

Investments

• Investment Policy Statement 

• Investment review documentation (basis 
 for selection/retention/replacement)

• Monitoring reports

• Prospectuses

• Fees

Administration and Reporting

• Compliance calendar

• Plan document and summary  
plan description

• Plan audit and documentation of  
contributions (if applicable)

• Plan audits (applicable to plans with more  
than 100 employees)  

• Proof of ERISA bond/fiduciary liability policy

• Annual compliance testing documentation

• Form 5500

• Employee communications 

• Participant notices (such as automatic  
enrollment/QDIA, 404(c), 404a5, etc.)

• Fee schedule

• Retirement plan review

• Analysis of participant outcomes

Service Providers

• 408(b)(2) disclosures/service agreements

• Contact information for all service providers

• Due diligence and selection criteria

• Benchmarking/RFP reports

• Committee notes (basis for selection/
retention/replacement)

• Fee schedules

13



1. See DOL Fact Sheet at http://www.dol.gov/ebsa/newsroom/fsFYagencyresults.html. 
2. See ERISA Section 405(a). 
3. For purposes of ERISA, “revenue sharing” broadly refers to the payment of plan expenses through fees charged against plan investments. 

However, under the federal securities laws, “revenue sharing” specifically refers to payments made to firms from the assets or resources 
of an investment fund adviser or distributor relating to the promotion, offering, marketing or distribution of the investment funds, and/or the 
retention of assets in such funds. Understanding this distinction is important to any discussion or analysis regarding revenue sharing in these 
contexts. References in this guide to revenue sharing are strictly in the ERISA context.

4. If the service provider reasonably expects to receive $1,000 or more in compensation in connection with providing a “covered” service, it is a 
“covered” service provider. Some service providers are considered covered regardless of how they are compensated, for example, investment 
advisers, recordkeepers, etc. Others may be covered if they receive indirect compensation (e.g., auditors, actuaries, consultants, etc.). 

5. The 408(b)(2) rule exempts plan fiduciaries who did not know that the service provider failed to provide one or more required disclosures. 
To qualify for this exemption, the plan fiduciary must, upon discovery, request to the service provider in writing that the missing disclosure 
be provided. If the service provider fails to timely comply, the plan fiduciary must timely notify the DOL of such failure.

6. The IRS administers the ERISA provisions that govern vesting, participation, nondiscrimination and funding, and a parallel provision of the 
Internal Revenue Code directly imposes an excise tax against “disqualified persons,” including plan sponsors and service providers who 
engage in prohibited transactions with tax-qualified plans. For a list of common plan mistakes in this regard, see the IRS 401(k) Fix-It Guide— 
https://www.irs.gov/retirement-plans/401k-plan-fix-it-guide. See also, the IRS website to view the available checklists for various plan types.

7. The DOL has a number of resources available on its website including: 
Meeting Your Fiduciary Responsibilities http://www.dol.gov/ebsa/publications/fiduciaryresponsibility.html 
Tips For Selecting And Monitoring Service Providers For Your Employee Benefit Plan http://www.dol.gov/ebsa/newsroom/fs052505.html 
Selecting And Monitoring Pension Consultants—Tips For Plan Fiduciaries http://www.dol.gov/ebsa/newsroom/fs053105.html 
Reporting And Disclosure Guide For Employee Benefit Plans http://www.dol.gov/ebsa/pdf/rdguide.pdf

8. The committee(s) should maintain a calendar and schedule meetings as appropriate. Some plan-level reporting, like the Form 5500 filing, is 
required annually. Other administrative items, such as participant-level disclosures or certain prescribed notices, may be required quarterly, 
upon eligibility, or at other intervals. See Sample Audit Files in Appendix C.

9. See www.aarp.org/401kfeesurvey. AARP, 401(k) Participants’ Awareness & Understanding of Fees Survey, February 2011. Latest data 
available.

10. Plan sponsors may want to consider using the DOL’s Model Chart referenced in this guide to initiate a dialogue with participants about fees. 
Explaining the services provided to the plan and how service providers are compensated, as well as the nature of services provided, will 
help participants understand what they are paying for—particularly when the service providers do not directly interface with participants 
(e.g., TPAs, auditors, attorneys, etc.).

Shares of Oppenheimer funds are not deposits or obligations of any bank, are not guaranteed by any bank, are not insured by the FDIC 
or any other agency, and involve investment risks, including the possible loss of the principal amount invested.

This material is provided for general and educational purposes only, and is not intended to provide legal, tax or investment advice, or for use to 
avoid penalties that may be imposed under U.S. federal tax laws. Contact your attorney or other advisor regarding your specific legal, investment or 
tax situation. 

Before investing in any of the Oppenheimer funds, investors should carefully consider a fund’s 
investment objectives, risks, charges and expenses. Fund prospectuses and summary prospectuses 
contain this and other information about the funds, and may be obtained by asking your financial 
advisor, visiting oppenheimerfunds.com or calling 1 800 CALL OPP (225 5677). Read prospectuses 
and summary prospectuses carefully before investing.
Oppenheimer funds are distributed by OppenheimerFunds Distributor, Inc. 
225 Liberty Street, New York, NY 10281-1008
© 2017 OppenheimerFunds Distributor, Inc. All rights reserved. 
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Next Steps

For more information about how to avoid or prepare for a DOL fiduciary audit, 
contact your financial advisor or OppenheimerFunds Senior Retirement 
Consultant at 800 734 5222.

Visit Us 
oppenheimerfunds.com  
 
Call Us 
800 734 5222 
 
Follow Us

The Right Way to Invest

We believe The Right Way to Invest is to make global connections, look to the long 
term, invest with proven teams, and take intelligent risks.

Our longterm investment focus aligns with the longterm goals of retirement plan 
participants. We work closely with plan sponsors, advisors, relationship managers 
and consultants for defined contribution plans. We share insights on how plan 
sponsors can manage plans more effectively and best serve the needs of plan 
participants. These include informed perspectives on plan design optimization 
and plan efficiency measurement, as well as education on fiduciary issues to  
better assess and manage risk. 

 


